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NOTICE OF APPEAL 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

.'.. t 

NORMAN B. JpPPENHEIMER, AS CUSTODIAN 
FOR BARBARA ANN OPPENHEIMER, NANCY 
ELLEN OPPENHEIMER, BARBARA ANN 
OPPENHEIMER now known as BARBARA ANN 
TURNER, INDIVIDUALLY, NANCY ELLEN 
OPPENHEIMER, INDIVIDUALLY, and 
EVELYN OPPENHEIMER, INDIVIDUALLY, 


Plaintiffs, 


-against- c.m. ivu 

HAROLD BERNSTEIN, RAYMOND BERNSTEIN, 73 Civ. 969 
JOSEPH SCHACTER, MORTIMER TOVER, 

INDIVIDUALLY, and as President of Hancock 
Securities Corporation, a New York Corp¬ 
oration, GLADYS TOVER, INDIVIDUALLY, NOTICE OF 

and as Secretary, Treasurer and Director APPE AL 

of Hancock Securities Corporation, a New York 
Corporation, and HANCOCK SECURITIES 
CORPORATION, A NEW YORK CORPORATION, 


Defendants. 


x 


t 



Notice is hereby given that NORMAN B. OPPENHEIMER, 
as custodian for BARBARA ANN OPPENHEIMER, NANCY ELLEN 
OPPENHEIMER, BARBARA ANN OFPENHEIMER now known as 
BARBARA ANN TURNER, Individually, NANCY ELLEN OPPENHEIM¬ 
ER, Individually, and EVELYN OPPENHEIMER, Indvidually. plain¬ 
tiffs-above named, hereby appeal to the United States Court of 
Appeals for the Second Circuit from the order entered on the 9th day 
of August, 1974, filed on the 9th day of August, 1974. in which the 
Honorable Charles M. Metzner, United States District Judge, Southern 
District of New York, vacated a judgment of default against the defen¬ 


dant HANCOCK SECURITIES CORPORATION, a New York Corporation, 

I 

which judgment was previously signed by the Honorable Charles M. 
Metzner on May 22, 1974 and entered on May 24, 1974, and dismissed ; 
the complaint as to the defendant HANCOCK SECURITIES CORPORA- 

( 

UDN, a New York Corporation. j 



i> 

' * 


> 

t 


t 

f 



Dated,September 4 , 1974 
New York. New York_ 



* k 
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attorney for Plaintiffs, 

150 Fifth Avenue 

New York, New York 10011 

Tele: (212) 255-4710 



VERIFIED COMPLAINT 

iisr.iD stav.-s disT"I.;t court 
ocu.Haai district c: nl.-. yowc 


nckean u. o- • sheiker, as cvstodiaw for 

HAI.PARA AN": GrPFNnEiTER, HA NCY D.LCJ 


.'PrLNl.HIlN-.K, PAKHARA ANN OfrCNhEILER a/k/s. 
uAidiAM AN';. TChV.ALU. Individually, 

HAKCY fltEj; C.u’EN’HEL. " ■■■, Tr.d -/idually, and 
EVELYN OPPcNiiCIL'Iji, Individual-/, 


Plaintiffs, 


-acainsi- 


73 c,j St? 

Yuofe HcTZfvKft 


HAFOLD bKHNSVEIN, RAYMOND BEKiJSTEIK, oOGKl’H 
SCliACTEft, £OK7i*»LR TOVEF., T nc!vidually and as 
Presi'-out an 1 Director of Hancock Securities 
Corporation, h New lorn Corporation, CLADY5 
TOY IP., Individually and as Secretary, Treasurer 
and Direct r r‘‘ Hancock Securities Corporation, 
a New York Corporation, and i:ANGOCr» SLwUiil" Ir£ 
COF.PORAT TON, l New York Corporation, 

Defendants. 


VFi. I»•;_ccVPi /J’.T; 


I 

Plaintiffs, by themselves, for their verified complaint again:l | 
the defendants herein, alleges as fellows: 

I 

This Court has jurisdiction over this action, violations by tic 
defendants and each of them , ef sections 77q(a) and 78j(b) Title * 
of The United States Code, that: 


Upon information and belief, at all tints pertinent herein, 

HANCOCK f ’CuRITlHS CORPORA"ION,("HANCOCK**), was a New York Corporationj 
with 4ts principal place of business in City, County and State of 
New York, a dealer in securities, registered with the fF'"fT T- r 
EXCHANGE GOUilSSlOK ("SEC") as a member of the NATIONAL ASSOCIATION 
OF SECURITIES DEALER, INC., ("NASD"), EORTILEH TOVEh ("C.TOVKF-), 
was rresident. Director ar.d subordinated creditor, pursuant to i 
subordinated lean agreement dated August 8, 1969, modified €•••* er 
1969, filed with the SEC and NASD, GLADYS TOVER ("G. TOYEH"). »as 
Secretary, Treasurer and Director #f HANCOCK* 


Upon’ infarction arid belief, at all li’ies pertinent herein, 
HAROLD EfcliiSTEIN ("d. 6EHNS7EIK"), and RAYliOND BLPHSTEJN ("F. 
STEIN"), were subordinated creditors of HAHCOCL, pursuant to writU 
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subordinated lean s grrerents dated October 8, 1969. which exter. 
and sodiTied a subordinated loan agreement dated October 25, » "• • 
amended December 31, 19ob, filed nth the ^EC am. ..A.D. 

IV 

Upon infomution and belief, at all timer, pe-tinent herein, 
JOSEPH ECH.iCTEH ("SCHACTEH"), was employed ar Vice President of 
Northviiie Industries Incorporated, a New York Corporation, cm:ro. 
by H. bLHNSTEIH and d. bbilKSYEIW, and as President of Amherst 
Securities, corporation,a broker dealer, in securities, regi.>teifn 
with the SEC nnd NASD. 

V 

Upon information and belief, at all times pertinent herein, 
the individual defendants and each of the:-, above naned, acted .or 
themselves and/cr as agent for other defendants, ur.i as officer: 
and/or director^, and/or agents of the corporate defendant. 

VI 

Upon information nnd belief, at all times pertinent herein, 
and rper* dnl» r»- dates letter known to defendants, defendants and 
each of them agreed together and adopted a plan to defraud piainti 
or did aid and abet in the carrying out of said agreement end plan 

VII 

Upon information and belief, and on or about January 9. 1% 5 , 

4 

the plaintiffs through its agent, Vilas & hickey, a n-.rtnershi: 
engaged in business as a broker and dealer of sec-u. . ..ie.s, with a 
principal place of business in tiie City, County and Stute of 
York, sold on behalf of the plaintiffs, to iiADCOCi:, as purchaser, 
5090 shares of the capital stock of Llicrcnetic Corporation, a 
Delaware Corporation, at a net aggregate price to plaint..fs si 
122,509. The a,-reed settlement date for sale nr.d purchase war. 
January 15, 19o8, ->nd timely written confirmation reflecting shH 
sale and purchase and settlement date ^as given *.o plaintiffs tnd 
HANCOCK, by Vilas & Hickey. 
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VIII 

At all tines pertinent hereto, FLANCGCK had due notice am; 

i 

knowledge of the fact t’atVilas & Hickey was acting as agent fer 
plaintiffs. 

DC 

Pursuant to its agreements, Vilas U Hickey as egent for 
plaintiff.; made tir.ely delivery of certificates reflecting the 
shares purchased by HANCOCK. 

X 

HANCOCK, without reasonable justification, and despite full 

i 

and complete performance by Vilas & Hickey as agent far plaintiffs j 
•f all the term? and conditions of its agreement with HANCOCK, rrtur;* 

j 

ed the certificates to Vilas & Hickey on or about January 17, 19<’^, I 
and has failed and refused to accept or to pay for the sane. 

XI 

Thereafter, upon information and belief, HANCOCK entered into 
an agreement with H. ElF-'irfEIN and ?.. F>EliNS7EIN vhere all assets of | 
FiANCCCK without limitation were assigned and distributed under th» 
direction of SCFiACTER, to H. BERNSTEIN and R. BEFFNSTEIN, excluding j 
plaintiffs as creditors of HAHCOCi;. 

XII 

Upon information and belief, at the time of assignment and 
distribution of HANCOCK’s assets, the defendants knew he pi,... 
were unpaid creditors of HANCOCK. 

XIII 

Upon information and belief, at the time of assignment and 
distribution of HANCOCK’S assets, the defendants knev they were 
violating Rule 240 15c 3-1 under the Securities Exchange Act of .934.j 

XIV 

Upon information and belief, at the time of assignment and 
distribution of HANCOCFv’S assets, tlie defendants knew they were 
violating the terms and conditions of the sutordinated loan a 6 i e 
■eats entered into by HANCOCK with FI. BEPNSTE1N ond R. BERNSTEIN, 
and k. TOVEK. 

















• H 


Upon information and belief, HANCOCK, thru its then Counsel, 
by mail, notified the SBC and NASD, that all creditors of HANCOCK 

were paid. 

XVI 

The defendants knowingly and willfully violated provision, of 
the Securities Act of 1933 and Securities Exchange Act of 1934, *•> • * 

Rules thereunder, to obtain money and property belonging to plaintifir 
by means of untrue'statements of material facts and emissions to 
elate r.aterial facts necessary in order to .make the statements rale, | 
in the light of circumstances under which they were made, not mirl-**- 
ing, and did intentionally engage in transactions, acts, practices 
and a course of business, which would and did operate as a fraud and 
deceit, and employed manipulative and deceptive practices, to cheat, 

hoodwink and injure the plaintifis. 

WHEREFORE, plainlifs demand judgment, as follows: 

} 

a) against defendants, the amount * r & 22,500 
with interest from January 15, 19o« to d * te 
of satisfaction; 

b) against defendants, punitive damages, in the 

* amount of $2,250,000, 

togetnc- with such other and further relief as to the Court Re¬ 
deem just, proper and equitable. 


Dated: New York, N.Y. 

February 2o, 1973 


NORf.AN B. 0PPENHE3.ER, for hiaself, 
as custodian for Rarabara Ann 
Oppenheimer, for Nancy Ellen 
Oppenheimer, BARBARA ANN 0.’PE..ht !i ER 
a/k/a BARBARA ANN rCHT.AR-'Z, -or -r- 
self, NANCY EL1.SN OPPE.HEttiEE, an-. 
EVELYN OPPaKHELJiK, for Lerse'f, 
plaintiffa 

c/o TRAFALGAR : J'JAHE, LTD., 

525 Seventh Avenue 

NEV! YORK, NEW YORK, 1001-1 

Telephone: 212—244—320* 
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S i'i.Tt OF YORK ) 

ss*: 

county ok yom ) 

NO: .’.AN B. a-’PCJHin.Qt, being duly sworn, deposes and -ay-: 
That he is the plaintiff as custodian for Borabara Ann 
Cp .enheiner, for Nancy Ellen Cppenheimer in the sbeve entitled acf r-, 
that he ha:, read the foregoing complaint a nr Knows the contents the-e 
of; that the case is true of his own knowledge, except as to tr.e n.tt 
therein stated to b- alleged upon information ar.d belief, and as 
those matters, he believes it to be true. 


Sworn.to before me, this 
,• -n f. fiAt’i K 

r ? day of Valiru Lry, 19?3. 

STATE OK BU YOHK ) 





COUNTY OK NASSAU ) 


sr..! 



tube SHOirnsf 
Mstirr**»w.«- ic'm.w:’ v«* 

Mv 21 C973:« 

OcztTcd 1.1 m. v. Co & r.:-<w c*. . 

rujis. ua Ejp.ta ttjrci 39, | i-f- 


i'A'KL ;NfJ fCiiV.A’fTZ, formerly known vs Barbara Ann 

Oppenheim-r , being duly sworn, deposes and -‘a.'s- 

That she if the plaintiff in the above entitled action; 
that she has read the foregoing complaint and knows the contents 
thereof; that the same is true of her own knowledge, except as to 
matters therein stated to be alleged upon information and beii 
and as to those matters, she believes it to be true. ^ 

Is/ /✓,. jl Vt -Vi 

Sworn to before me, this 


tr.e 


Barbara Ann Schwarts 
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S '.'A IE OF NEK YOrJC ) 

ss. : 

CCl.TTi OF XEYJ YORK ) 


NANCY ELLUJ CPPENHEILIER, being duly sworn, depores and toys; 
That she is the plaintiff in the above entitled action; that s 
har read the foregoing complaint and knows the contents the—of; tr 
the sane is true of her own knowledge, ry.eept as to the. natters 
therein stated to be alleged upon information and belief, and a- to 
those matters, she be!ieves it to be true, 

* 

• r - I 

•« « « * 

——. -- - - - --* 

Sworn to before ue, this Nancy Ellen Oppenheir.er 

'/, / -f , i 

i day of February, 1973. / e r - ' t 

' f • v 

/ •> -i.’.-jVordf • 

i _ -■* .1 >• .."*, 1 

STATE OF NL.V YORK ) ' J ‘’' A,: - ,y 

f.i, ; * ISrjf 

COUNTY OF NAS.' aU ) 

FVELYfl G^lhUHEiKEh, be : nr duly sworn, depnsrs and rays: 

That she is the plaintiff in the above entitl'd action; that • 
has read the foregoing complaint and knows the contents there f; t: 
the same is true of her own knowledge, ercept as to the matters 
therein ( stated to be alleged upon information arid belief, and as 
to those matters, she believes it to be true. 


Sworn to before me, this 
<7 day of February, 1973. 



KOTA'; v i 


c 


T»m L» 



• '.I..'; .! vi.• Ti 

1 in .' .ef'nj tkr- ‘r; 

..'U .'-u.-h 1- I-' - .; 



» 


Lvelyn/ 









9 



DEFAULT JUDGMENT _ 

UNITED STATES DISTRICT G* HT 

SOUTHERN DISTRICT OF NEW ORK 

NORMAN B. OPPENHE1MER. AS CUSTODIAN FOR 
ARBARA ANN OPPENHEIMER. NANCY EL i ^ N . 

fepENHEIMER. BARBARA ANN OPPENHEIMER a/k/a 
BARBARA ANN SCHWARTZ. INDIVIDUALLY NANC Y 
ELLEN OPPENHEIMER. INDIVIDUALLY .and 
EVELYN OPPENHEIMER, INDIVIDUALLY. 


Plaintiffs, 


'-j 


-against - 


C. M. M. 
73 Civ ><69 



HAROLD BERNSTEIN, RAYMOND BERNSTEIN, 

JO J H, SCHAGTER. MORTIMER TOVER, IND- 
IVli, , ALLY, and as President of Hancock Securities 
Corporation, a New York Corporation, Gladys rover, 
INDIVIDUALLY, and as Secretary. T^asurer an 
Director of Hancock Securities Corporation, a New 
York Corporation, and HANCOCK SECURITIES 
CORPORATION, A New York Corporation. 

Defendants. 


It appearing that the summons and complaint herein having been duly 

served on the defendant HANCOCK SECURITIES CORPORATION, a New 

York Corporation by a Deputy United States Marshal on March 

and it further appearing that the defendant HANCOCK SECURITIES COR FOR 

properly 

ATION, a New York Corporation having not/appeared, answered or made 

any motion, with respect to the complaint herein. 

Now. therefore upon reading the annexed affidavit of Norman B. Opp- 

enheimer. sworn to on the 22th day of May. 1974 and the certificate of Ray- 

mond F. Burghardt, Clerk of the Court, United States District Court. 

Styithern District of New York noting the default of the above named defen- j 
properly 

dant for failing to/appear, answer or plead in the above entitled a. »n. 

Ordered. Adjudged and Decreed: That the plaintiffs. Norman u. 
Oppenheimer. as custodian for Barbara Ann Oppenheimer. Nan. y EHe„ 
Oppenheimer. Barbara An. Oppenheimer. a/k/a Barbara Ann Schwartz 
Individually. Nancy Ellen Oppenheimer. Individually, and I v. 

Individually, recover from the defendant HANCOCK SECURITIES CORP 
ORATION, a New York Corporation, the damage, sustained bv them on 
account of the claims for relief demanded in the complaint, together with 


Schwartz. 

pJ.,, On.- n*'- 1 "* 






A* • 


--9 *»• 


inti rests and < o-.t-. of this .i> turn; mid ll i I• i >-| |i< i 

Ordered, Adjudged and Decreed: That this nail. 


•' '* "eli r i', l | o 


Magistrate 


it is further 


, to determine the: amount of da 


-; .1 nd 


Ordered Adjudged and Decreed: That at such inquest the Court -hall 
asse-s damages sustained by the plaintiffs, and that the Court -hall enter 
judgment accordingly. 


Dated : May V 1974 

New York, New York 


United States District judge 


judgment entered - v ’ Y/y r 

■ J r 7 > 

A d i/n , • 'm '( / ' 

/ / 







NOTICE OF HEARING OF INQUEST DATED MAY 29, 197 

UNITED STATES MAGISTRATE 
UNITED STATES DISTRICT COURT 
UNITED STATES COURTHOUSE 
FOLEY SQUARE 

NEW YORK. N. Y. 10007 


Charles J. Hartenstine. Jr. 


(212) 264-6097, 6098 


MAOICTIATB 


May 29, 1974 


* Norman B. Oppenheimer, Esq. 

525 Seventh Avenue 
New York, N.Y. 10018 

Re: Norman B. Oppenheimer, et al v. Harold 
Bernstein, et al.. 73 Civ. 969 (.CMM) 


Dear Mr. Oppenheimer: 

This letter will confirm that pursuant to the 
order of Judge Metzner filed May 24, 1974, an inquest 
to determine the amount of damages sustained by 
plaintiffs will be held on June 25, 1974 at 2:00 p.m., 
in Room 1108 of this building. 

Please be prepared at that time to offer 
evidence, and to submit proposed findings of fact 
and conclusions of law, as well as a memorandum of 
law, on the measure of damages in this case. 

Very truly yours. 


0M 

lharles J. 




Charles J. Hartenstine 
United States Magistrate 


* Mr. Oppenheimer 

c/o Bernard Ulano, Esq. 
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MAGISTRATE’S REPORT OF INQUEST 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

— — — X 

NORMAN B. OPPENHEIMER, as : 

Custodian, et al.. 

Plaintiffs, 

-agains 

HAROLD BERNSTEIN, et al., 

Defendants. 

_---X 

On May 22, 1974, plaintiffs obtained an order 
signed by Judge Metzner (1) granting judgment in favor 
of plaintiffs against defendant Hancock Securities 
Corporation ("Hancock") on default, and (2) referring 
this case to the undersigned for an inquest to deter¬ 
mine the amount of plaintiffs’ damages. Judgment m 
accordance with that order was entered May 24, 1974. 

From the record made during the inquest, and rrom 
my review of the court file (including prior proceea- 
ings before Judge Metzner), it appears that this 
court lacks jurisdiction of the subject matter. 

recommendation that the judgment 


MAGISTRATE 1 S 
REPORT_ 


73 Civ. 969 
(CMM) 


Therefore, it is my 
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entered against Hancock be vacated and that this 
action be dismissed under Rule 12(h)(1) of the 
Federal Rules of Civil Procedure. 

I. 

Rule 12(h)(3) provides: 

"Whenever it appears by- 
suggestion of the parties or 
otherwise that the court lacks 
jurisdiction of the subject 
matter, the court shall dismiss 
the action."(Underlining added) 

Plaintiffs have the burden of proving juris¬ 
diction. The issue of whether the District Court has 
jurisdiction over the subject matter may be raised at 
any time. And the court must raise this issue on its 
own motion if it is not otherwise presented. John 
Birch Society v. National Broadcasting Comoanv , 337 F.?d 
194, 199 (CA2 1967); Hackner v. Guaranty Trust Co ., *17 
F.2d 95, 97 (CA2 1941); Central Mexico Li^'nt & Power Co . 
v. M unch , 116 F.2d 85, 87 (CA2 1940). Lack of juris¬ 
diction of a District Court over the subject matter of 
an action cannot be waived by the parties. United. 
States v. Griffin, 303 U.3. 226, 229 (1938). 




/ 


- 2 - 
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II. 

The complaint was filed March 5, 1973. 1c 
alleges that 

"This Court has jurisdiction over 
this action, violations by the defendants 
and each of them, of sections 77q(a) and • 

78j(b) Title 15 of the United States 

Code.... "(11) 

Although not expressed, it is implicit in this 
allegation that plaintiffs seek to invoke the juris¬ 
diction of this court under federal securities laws. 

For example. Section 22(a) of the Securities Acl oi 
1933 (15 U.S.C.§77v(a)) for alleged violations of 
Section 17(a' of the 1933 Act (15 U.S.C. §77q(a)), 
and Section 27 of the Securities Exchange Act of 1934 
(15 U.S.C.§78aa) for alleged violations of Section 

10(b) of the 1934 Act (15 U.S.C. § 78j (b). 

It is clear from prior proceedings, however, that 
no such jurisdiction lies; that the sole basis for 
jurisdiction open to plaintiffs is diversity o_ 
citiaenship under 28 U.S.C. §1332. On April 13, 137^, 
defendants Harold Bernstein, Raymond Bernstein and 
Joseph Schacter filed a motion under Rule 12(b)(6) oc 
the Federal Rules of Civil Procedure for an order 
dismissing the complaint, as against eacn of them. 


- 3 - 
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on the ground that it failed to state a claim upon 
which relief can be granted. Judge Metzner granted 
that motion, noting in a memorandum filed June 27, 
1973, that 

"We are dealing here with a pro se 
complaint alleging violations of Section 
10(b) of the Securities Exchange Act of 
1934 (15 U.S.C.§78j (b) ) and Section 17(a) 
of the Securities Act of 1933 (15 U.S.C.§77q) 

But Judge Metzner then went on to say that 

'*What we have here is a simple claim for 
breach of contract." 

Taking this ruling as the law of the case, the 
burden is on plaintiffs to show that their claims for 
breach of contract exceed the sum of $10,000 and are 
between citizens of different States, within 23 U.S.C. 
§1332. 


Title 28, United States Code, Section 1332 provides 
in part: 

"(a) The district courts shall have 
original jurisdiction of all civil actions 
where the matter in controversy exceeds the 
sum or value of $10,000, exclusive of interest 
and costs, and is between - 

(1) citizens of different 
States .... 


-4- 
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(c) For the purposes of this section..., 
a corporation shall be deemed a citizen of any 
State by which it has been incorporated and ot 
the State where it has its principal place ot 
business...." 

Assuming without deciding that plaintiffs' claims 
would satisfy the first requirement concerning juris¬ 
dictional amount, the record shows that plaintiffs 
cannot meet the second requirement concerning diversity 
of citizenship. All the plaintiffs and Hancock were 
citizens of the same State when this action was com¬ 
menced . 

For the District Court to have jurisdiction over 
the subject matter under 28 U.S.C. §1332 there must bc 
complete diversity of citizenship. This means that the 
citizenship of each plaintiff must be diverse from the 
citizenship of each defendant, i.e., each plamtirf bus 
be able to sue each defendant. Salerno v. Ameri c a n 
League , 310 F. Supp. 729, >30 (SDNY 1969). A person is 
a citizen of the State where he is domiciled, : 


t 


he resides with the intention of making that place his 

home indefinitely. Williamson v. C-san ton, -32 U.S. 319 
624 (1914). A corporation, for diversity purp 
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deemed to be a citizen of any State by which it has been 
incorporated and of the State where it has its principal 
place of business. 28 U.S.C. §1332(c). 

Measured by these standards, the record at the 
inquest and papers filed with this court show that all 
the plaintiffs and Hancock are citizens of the Stace of 
New York. The inquest was held before me on June 25, 197^. 
At that time plaintiffs were represented by counsel; each 
plaintiff appeared and testified as a witness in support 
of the plaintiffs' case; and exhibits were offered by 
plaintiffs and received in evidence. Each plaintiff 
testified that he, or she (as the case may be), resides 
in the State of New York. Plaintiff Barbara Ann Oppenheimer 
testified that she was born on March 20, 1947; plaintiff 
Nancy Ellen Oppenheimer testified that she was born on 
June 10, 1950. Although no allegation is made in the 
complaint concerning the citizenship of plaintiff- 
seems to be conceded by each plaintiff that on March 5, 

1973 , when the complaint was filed, each plaintiff had hi:; 
or her domicile in the State of New York. 

The complaint alleges, and papers filed with this 
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la 

court by plaintiffs reflect, that Hancock is a corpor¬ 
ation organized and existing under the laws of the 
State of New York. The affidavit of plaintiff Norman 
B. Oppenheimer, sworn to on May 22, 1974, and submitted 
in support of plaintiffs' application for a judgment on 
default states: 

"I make this affidavit in support of 
the annexed application for an order for 
the taking of an inquest upon the default 
of the defendant Hancock Securities Corpor¬ 
ation, a New York Corporation, for failing 
to properly appear, answer or plead herein. 1 ' 

Two subordinated loan agreements entered into by 
Hancock, one on August 6, 1969, and the other on 
October 8, 1969, and both signed and acknowledged by the 
president of Hancock, describe Hancock as "a corporation 
duly organized and existing under and by virtue of the 
laws of the State of New York...." Copies of these agree¬ 
ments were attached as Exhibits F and G to the affidavit 
of plaintiff Norman B. Oppenheimer, sworn to on April j , 
1973, and submitted in opposition to the above-mentioned 
motion to dismiss by thre~? co-defendants. 

With the record in this posture, there is no diversify 
of citizenship and no subject matter on which the judgment 


-7- 




of this court may operate. Accordingly, it is my 


recommendation that the default judgment entered 
against the defendant Hancock Securities Corpor¬ 
ation on May 24, 1974, be vacated and chat thio 
action be dismissed for lack of jurisdiction ot 


this court over the subject matter. 


Dated: New York, N.Y. 

July 2, 1974 


Respectfully submitted 





Charles J. Hartenstine 
United States Magistrate 




ORDER, JUDGE METZNER VACATING JUDGMENT 
AND DISMISSING COMPLAINT 


Norman S. Oppenheimcr, as Custodian 
Harold Bernstein, et al,, 7 } Civ. 969 


1974 


7 


On July 2, I 97 I 4 . Magistrate Hartenstine filed 

9 

a report with this court recommending that the judgment 
of default be vacated on the ground that this court 
lacks Jurisdiction of the subject matter of the action. 
On the same day a copy of the report was mailed to the 
attorney for the plaintiffs. No objection to the report 
has been filed, 

I have reviewed the file in this case and the 
reDort of Magistrate Hartenstine, I agree with his 
statement of the facts and the law. 


Judgment of default vacated and the complaint 
is dismissed. 

So ordered. 



// 




Dated: New York, N.Y. 

August 9, 197U- 


1 


i 


'luulh^s 
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UNITED STATES DISTRICT COURT » 
SOUTHERN DISTRICT OF NEW YORK 
_X 


NORMAN B. OPPENHEIMER, as 
Custodian, et al., 

Plaintiffs, 
-against- 



MAGISTRATE'S 

REPORT 


HAROLD BERNSTEIN, et al.. 

Defendants. 


73 Civ. 969 
(CMM) 


X 


On May 22, 1974, plaintiffs obtained an order 
signed by Judge Metzner (1) granting judgment in favor 
of plaintiffs against defendant Hancock Securities 
Corporation ("Hancock") on default, and (2) referring 
this case to the undersigned for an inquest to deter¬ 
mine the amount of plaintiffs' damages. Judgment in 
accordance with that order was entered May 24, 1974. 

From the record made during the inquest, and from 
my review of the court file (including prior proceed¬ 
ings before Judge Metzner), it appears that this 
couit lacks jurisdiction of the subject matter. 
Therefore, it is my recommendation that the judgment 
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of this court may operate.* Accordingly, it is my 
recommendation that the default judgment entered 
against the defendant Hancock Securities Corpor¬ 
ation on May 24, 1974, be vacated and that this 
action be dismissed for lack of jurisdiction of 
this court over the subject matter. 
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LETTER FROM HANCOCK TO SEC DATED 4/30/70 


I_aw Ofnci 
or 


MOTT'OH t. Kimxku*** 
ALIA* S. Sl>'»-» 
,\ITHV* H So»*t 
AVrtir 

F»tt« SiaBaW 


Kimmelma^, Sexter. Sobee 8t Chiwss 
as BHOAimxr 
Maw You* N Y kmo* 



April 30 


\ 

1970 


Attention: 


□ 

□ 

□ 


United States . 

Securities & Exchange Commission 

Regional Office 
26 Federal Plaza 
New York, N.Y. 10007 

Mr. Kevin Thomas Duffy , 

Regional Administrator 

Re: Hancock Securities Corporation 

Financial Reports 


KB BO B- 


SEC. EXCH. CO.Vf M. 

N, Y. REGIONAL OFFICE 

RECEIVED 

MAY A - 137 ijj) 

DuUy U. 

tUinULr n_ 


Dear Mr. Duffy: 

in response to your letter o£ April 28th, 
. Q7n T respectfully enclose a copy of our le-ter 
“f °i,ril fiS? 1970 y to the National Association 
of Securities Dealers/ Inc. 

Plaaaa contact us 1* “Lt.Lant 



AHS: rl 
end. 



29 


April 14,.1970 


national Association o. 

Securities Dealers, Inc. 

332 Seventeenth Street Worthwest 

Washington,'2.0. 201 Ob 

'ftpr^ion 1 Kenneth L. Marsho11 > 
attention - A<talnia trator 


Re: Hancock Securities Cor poration 


Dear Mr. Marshall: 

Ve "cturr. to you herewith, the annual financial 
reports; WMC^OU sent to the above reference* 
reclstrant. 

Hancock Securities Corporation is presently 
out of S^?f.css an* ? a h s -t^onOuote^usines^^r. 

preparin C S li*S<iatior. aAd dissolution documents 
for the corporation. 

fp.gr payment of all creditors, the reentrant 
. l5 insolvent and re'.alnine accountants to prepare 
Wiese fonts would be a severe hardship. 

v;e trust that In ilcht of the above, preparation 
of these forms will not be required. 

Yours very truly,* 


ARTHUR H. S03EL 


AhS:ip 

Enclosures 




STATE OF NEW YORK ) 


COUNTY OF RICHMOND ) 

ROBERT BAILEY, being duly sworn, deposes and says, that deponent * ^ * 

to the action, , oee. vea. o, a 9 e and resides, 286 —onOA^St^n ^ 
N Y 10302. That on the - day of ' 

within '/,/ i '/ upon r'r> 


■; , 7 


attorney(s) for 


....... 


in this action, at 


A M 


the address designated by said attorney(s) for that purpose by depositing 3 true cop. » of 
LI encld i a postpaid properly addressed wrapper, in an official depository u„ e, 
rrr care and custody o. the United States post oihce department wt.htn 

State of New York. 


Sworn to before me, this 
day of 


I 


y&k i 

• - • - >..• • .. 

ROBERT BAILEY 


X 


WILLIAM BAILEY 
Notary Public, State of New York 
No. 43 0132945 
Qualified in Richmond County 
Commission Expires March 30, 1976 



r 


















